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Abstract. The article is devoted to a comprehensive study of the formation and
development of criminal law protection of water resources at various historical
stages of Tajikistan's development. Based on the analysis of pre-revolutionary
legal traditions, norms of Muslim law, religious precepts of the Avesta and
Sharia, as well as customs and sanctions of ancient societies, it is shown that
water has long been regarded as a sacred and socially significant value requiring
special protection. The second section of the article examines the transformations
in the legal regulation of water protection after the October Revolution. It is
shown that in the conditions of revolution and civil war, the issues of water
protection activities receded into the background, but later they were reflected
in the criminal legislation of Soviet Russia, the Uzbek SSR and the Tajik SSR.
Special attention is paid to the analysis of the Criminal Code of the Tajik SSR
of 1935, which for the first time included a special chapter "Crimes on water".
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Introduction

In the Republic of Tajikistan, water 1s used to meet
drinking and household needs, irrigation, electricity
generation, industrial needs, and other areas. When water
resources are polluted, clogged, or their volume is reduced,
society faces serious consequences. This is reflected in the
disruption of the ecological balance, the death or damage of
plant and animal species, the deterioration of forests and
reduced agricultural efficiency.

A special degree of danger of such actions lies in the
ability to cause massive human diseases and even lead to
deaths. B.V. Yaselenko emphasizes that such violations are
actually directed against humans, as they destroy the natural
basis of their existence [1, p. 551].

Therefore, at wvarious stages of historical development,
as well as in the modern conditions of our country, water
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acts as an object of criminal protection.

Water protection refers to activities aimed at preventing
the deterioration of water bodies and ensuring their rational
use. This activity is based on a range of different tools -
scientific, engineering, economic and educational.

The most important element of such activities 1is legal
regulation. It forms a system of legal protection of waters,
which includes legislative and by-laws regulating water use,
establishing mandatory requirements, defining the control
procedure and providing for legal liability for violations of
norms [2, p. 8].

Taking into account the natural interconnectedness of
water resources with 1land, subsoil, forest ecosystems,
wildlife and flora, legislative requirements in the field of
water protection should be reflected not only in acts of water
law, but also in other regulatory documents regulating nature
management.

The central place among them is occupied by the Water
Code of the Republic of Tajikistan, which contains the basic
norms on the protection of water bodies. The legal protection
of water resources 1is Dbased on the provisions of the
Constitution of the Republic of Tajikistan, according to which
water belongs to the exclusive State ownership and is subject
to special protection.

Chapter 10 of the Water Code regulates the prevention of
pollution, clogging and depletion of waters. However, since
sectoral legislation mainly determines the use of water
resources, it is impossible to assess the quality of its norms
without comparing them with environmental legislation,
including the Law of the Republic of Tajikistan “On
Environmental Protection” [3].

According to article 6 of the said Law, surface and
groundwater, along with other natural resources, are subject
to protection from pollution, spoilage, damage, depletion,
destruction and other negative effects of economic and other
activities of individuals and legal entities.

Basic research

The pre-revolutionary stage of the formation of the system
of protection of water resources in Tajikistan

It should be noted that water, as an invaluable good, has
been protected since ancient times. A. Witvogel suggested
that the totality of such norms represented a solar
agricultural calendar with sacred significance. In the
societies of ancient farmers, river flooding had a sacred
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significance. In the civilizations of Mesopotamia, Egypt, as
well as 1in the 1Indus and Ganges valleys, such natural
phenomena were interpreted as a phase of death and subsequent
rebirth of the deity. The Slavs had similar practices: the
transition from the summer solstice to the harvest was
accompanied by water rituals and rituals [4, p. 15].

According to G.I. Muromtsev, an authoritative researcher
of the sources of law, the legal consciousness of early
societies remained undifferentiated and included elements of
religion, traditions and primitive morality. From this point
of view, harm caused to a river, spring, lake, or sea was
perceived as a violation against a certain god, who then
“punished” the community [5, p. 27].

Severe penalties for such acts were punishments in the
form of throwing a criminal into a river or drowning in a
swamp, which was seen as a kind of redemptive sacrifice to
the water deities. Moreover, such sanctions were equally
applied to both ordinary members of the community and its
leaders (leaders, heroes).

In ancient times, the issue of water protection was of
exceptional importance, and various types of punishments were
imposed for its pollution. According to the Zoroastrian creed,
the outcome of the struggle between the forces of good and
evil depends on the person, and evil forces allegedly make
the water salty and undrinkable [6, p. 68].

According to the Great Yasa of Genghis Khan (a set of
legal customs of nomadic tribes of Central Asia and Mongolia
of the 12th century), it was forbidden, on pain of death, to
jump over a water source, urinate in a campfire, step on the
threshold of a vyurt, and also pollute water intended for
domestic needs.

Over the centuries, the sanctity and protection of water
have been reflected in the ancient springs that operated on
the territory of modern Tajikistan. The first such source was
the Avesta, a collection of religious precepts, prayers, and
sacred precepts. Before the spread of Islam, the peoples of
Central Asia followed this teaching and strictly observed its
requirements. According to the Avesta, earth, air and water
were considered sacred creations of Ahura Mazda. Earth and
water were perceived as living beings, giving growth to wheat
and trees, thereby providing people and animals with food.

Swimming in reservoirs and crossing the water (except by
bridge) were prohibited. Rain and snow water, as well as
mountain springs, were considered sacred. Zoroastrian ideas
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about the structure of the world claim that rivers flow not
only in the earthly reality, but also in the heavenly realms.
Thus, the idea of water as a sacred gift is formed in the
Avesta, and this worldview has left a deep mark on the
spiritual culture of the peoples of Central Asia, where water
is perceived as one of the highest gifts of nature.

The Qur'an also contains fundamental norms that determine
a person's attitude to the environment. Among all the
blessings bestowed by Allah, water is named the first because
it is the basis of life. The right to own and dispose of water
belongs exclusively to the Almighty. It is thanks to water,
as emphasized in Islamic texts, that vegetation grows and the
animal world exists. An indication of this is contained in
the Surah An-Nahl:

“He is the One who sent down water from heaven to you.
You drink it, and thanks to it, the grass grows on which your
flocks graze. With it, He grows arable land, olives, palm
trees, vineyards and all kinds of fruits for you. There is a
sign in all this for a people who reflect” (verses 10-11).

In traditional Muslim and customary law, water was
understood as a source of life sent down by God and therefore
could not become the subject of private property, Jjust like
land. Any farmer had the right to take it to water his plots.
The only exception was the water that a person collected in
vessels: only in this form could it act as a commodity. It
was forbidden to sell water separately from the land to which
it was connected. When there was a shortage of water
resources, the distribution was carried out on an equal basis,
and the sequence of water use was determined by drawing lots.
The use of water in excess of the prescribed volume was
considered an offense and was punished [7].

Thus, the norms of Figh governing water relations and
ensuring water protection were applied in the territory of
modern Tajikistan until the beginning of the 19th century [8,
p. 1517.

Formation of criminal law protection of water resources
in the post-revolutionary period (1917-1961)

After the victory of the October Revolution, the Fifth
Congress of Soviets of the Turkestan Region in April 1918
announced the formation of the Turkestan Autonomous Soviet
Socialist Republic within the Russian Federation. Tashkent
became the capital of the new autonomy. The northern regions
of modern Tajikistan and most of Badakhshan, previously
subordinated to the Turkestan General Government, were
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located within its borders. At the same time, the Amir of
Bukhara continued to maintain his own power in the territory
of the emirate.

On September 2, 1920, the Emirate of Bukhara was
liguidated during the operation of the Red Army and the
Bukhara Red detachments, and Amir was forced to flee to
Hissar. Already on October 6 of the same year, at the First
General Bukhara Congress, the Bukhara People's Soviet
Republic was proclaimed.

By the spring of 1921, with the assistance of the
Government of the RSFSR, the Soviet regime had established
itself in both the central and southern Tajik territories.

The national-territorial demarcation of 1924 led to the
creation of the Uzbek SSR, which included the Tajik ASSR. In
1929, it was withdrawn from its composition and transformed
into a union republic - the Tajik SSR.

Prior to the approval of the Criminal Codes of the Uzbek
SSR (1926) and the Tajik SSR (1935), criminal legal acts of
the RSFSR, formalized in the form of resolutions and decrees,
continued to be applied in Tajik territories [9, p. 197].

At that time, criminal law regulation in the lands of
modern Tajikistan was also carried out on the basis of the
Criminal Code of the RSFSR, adopted on May 26, 1922 at the
IIT session of the IV All-Russian Congress of Soviets. A few
years later, on November 22, 1926, a new edition of this code
was approved. Although it was considered a new criminal law,
it was essentially an in-depth revision of the original
version of 1922. Thus, the normative legal acts adopted after
the 20s of the XIX century in the Russian Empire and then in
Soviet Russia, including the norms that ensured the protection
of waters, continued to operate on the territory of Tajikistan
until the formation of the Tajik SSR.

The 1917 Revolution and the subsequent Civil War brought
to the fore issues of government, socio-political
organization, military security, and food security.
Therefore, relatively little attention has been paid to the
problem of criminal law protection of waters.

At an early stage, only those natural resources that
became the object of large-scale theft during the civil war
and devastation were included 1in the scope o0of criminal
protection: forests and wildlife.

After the revolution, a number of decrees and resolutions
were adopted, in which issues of water protection were
practically not considered.
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The implementation of the new economic policy also did
not contribute to the improvement of water protection
activities. Rivers, lakes and water sources actually had no
proper value and were not included in the sphere of state

environmental interests. The motto of Academician I.V.
Miranchuk - “We will not wait for mercy from nature - our
task is to take them from her” - had a serious impact on the

formation of ecological nihilism [10, p. 22].

In the first Criminal Code of the RSFSR of 1922, which
was also in force on the territory of modern Tajikistan, there
was no norm directly aimed at protecting waters. In the case
of an act that caused water pollution, the culprit was liable
under the following articles of the Code: negligence (art.
108 of the Criminal Code of the RSFSR), intentional
destruction or damage to property (art. 197 of the Criminal
Code of the RSFSR), or violation of rules and safety on
waterways (art. 218 of the Criminal Code of the RSFSR) [11,
p. 399].

During the period of the Criminal Code of the RSFSR of
1922 (until 1926), criminal protection of waters was carried
out either through the use of offences indirectly aimed at
protecting nature, but having a different direct object (for
example, violation of the state monopoly on certain types of
industry, negligence, encroachment on state property, etc.),
or through the protection of other natural objects (land,
wildlife, forests, etc.).

After the adoption of the Criminal Code of the Uzbek SSR
on June 16, 1926, its effect extended to the territory of
Tajikistan, since Tajikistan was part of Uzbekistan as an
autonomous republic until 1929 [12, p. 45]. Unlike the
Criminal Code of the RSFSR of 1926, the Criminal Code of the
Uzbek SSR contained a separate chapter on water crimes.

Article 290 of the Criminal Code of the Uzbek SSR
explicitly established the c¢rime of water ©pollution.
According to this article, water pollution in ditches, as
well as the discharge of polluted water into ditches that
provided drinking water to the population, was punishable by
compulsory labor for up to six months or a fine of up to three
hundred rubles [13].

On May 9, 1935, the Criminal Code of the Tajik SSR was
adopted, which acquired legal force on June 15, 1935. This
Code was the first codified act in the history of Tajikistan's
criminal legislation, adopted taking into account Union-wide
laws and the specifics of the Tajik SSR. The Criminal Code of
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the Tajik SSR of 1935 played an important role and was of
significant importance in the history of criminal law [14, p.
1807 .

Due to the great importance of water resources 1in
Tajikistan, the Criminal Code of the Tajik SSR (1935), like
the Criminal Code of the Uzbek SSR (1926), provided for a
separate chapter called “Crimes on water” (Chapter 10). This
chapter included five articles (articles 224-228).

Unauthorized taking of water by opening pools, ditches,
opening locks, building canals and water tunnels, underground
pipes, constructing dams, plundering and other such actions,
as well as unauthorized excavation of ditches and carrying
out hydraulic engineering works, if all these actions were
committed in relation to public ditches (art. 224). Article
225 of the Criminal Code established criminal liability for
intentional damage to irrigation facilities and their
accessories. If these actions led to flooding or drying up of
crops, washing away buildings and roads with water or
destroying them, as well as violating the established
procedure for using water, responsibility came in accordance
with art. 226 of the Criminal Code.

Article 228 of the Criminal Code explicitly established
responsibility for water pollution, according to which
“Clogging and polluting water in ditches or swamping the land,
or dumping polluted water into ditches supplying the
population with water, was punishable by correctional labor
for up to six months or a fine of up to three hundred soums.”

Criminal law protection of water resources during the
period of validity of the Criminal Code of Tajikistan in 1961

On August 17, 1961, the Criminal Code of the Tajik SSR
was adopted, which entered into force on December 1, 1961.
Unlike the Criminal Code of the Tajik SSR (1935), this Code
did not provide for a separate chapter for crimes in the field
of water relations. Despite the fact that Tajikistan's
peculiarities in the field of agriculture and the task of
ensuring an 1increase 1in cotton production required strict
compliance with the rules of water use, violation of the rules
of water use, including violation of the irrigation regime,
could cause serious damage to economic interests [14, p. 182].

The Criminal Code of the Tajik SSR, adopted in 1961,
contained a special provision on liability for pollution of
water bodies and the atmosphere. It was fixed in article 239,
which was part of Chapter 10 “Crimes against public safety,
public order and public health,” and formulated as follows:
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“Pollution of a river, lake, basin and other reservoirs and
water sources by dumping polluted water that has not been
cleaned and neutralized, or by dumping garbage or industrial
waste and municipal enterprises that may cause harm to human
health or agricultural production or fish stocks, as well as
damage or pollution of the air by industrial waste, harmful
to human health, is punishable by correctional labor for up
to one year or a fine of up to three hundred soums” [15].

Article 182 of the Criminal Code also established criminal
liability for violation of the rules of water use, and this
crime was located in the chapter “Economic crimes” (Chapter
6) . The article consisted of two parts: part 1 provided for
liability for unauthorized taking of water or unauthorized
hydraulic engineering works 1in public ditches, as well as
other types of violations of water use rules, provided that
administrative penalties or public impact measures had
previously been applied to a person for the same actions. The
specified act was punishable by correctional labor for up to
one year or a fine of up to fifty soums.

According to the second part of this article, intentional
harm or damage to water facilities, such as canals, drainage
or irrigation ditches, their structures, and any hydraulic
structures, 1f these actions caused significant damage, was
punishable by up to three years in prison, up to one year of
correctional labor, or a fine of up to hundred soums [16,
p. 88].

Officials as well as other perpetrators working at
industrial and municipal enterprises and responsible for
cleaning contaminated water, waste and emissions could act as
the subject of the crime of polluting water and land.

Later, in the theory of criminal law, some scientists
considered environmental crimes as an independent group of
crimes outside the sphere of economic crimes, and named
individual elements of nature as their object. At the same
time, various definitions of environmental crimes were given
and it was proposed to consolidate this group of crimes in a
separate chapter.

Thus, on August 29, 1974, in accordance with the Decree
of the Presidium of the Supreme Soviet of the Tajik SSR, the
second part of the Criminal Code was added to Article 239 of
the Criminal Code as follows: “The same actions that caused
serious harm to human health or agricultural production, or
caused the mass death of fish...” [17].

Further changes to the composition of the crime under
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Article 239 of the Criminal Code of 1961 were made in
accordance with the Decree of the Presidium of the Supreme
Soviet of the Tajik SSR dated November 22, 1984. According to
this Decree, air pollution was excluded from the crime under
Article 239, and responsibility for it was established in a
separate article, Article 2391 (“WViolation of the Law on the
Protection of Atmospheric Air”).

Article 239 of the Criminal Code was defined as pollution
or clogging of water and land, while specifying the subjects
polluting water and the consequences of this crime.:

“As a result of the discharge of polluted water that has
not been cleaned and neutralized, and the disposal of garbage
or waste from industrial, agricultural, municipal and other
enterprises, institutions and organizations, pollution and
clogging of rivers, lakes, other reservoirs and water sources,
as well as land, which has caused harm to human health,
national economy or wildlife, or it can cause such harm...”
[17].

Part 1 of article 239 of the Criminal Code provided for
punishment in those situations when the content of harmful
substances in water bodies, drinking water sources or on the
territory of the earth exceeded the limits of permissible
norms, as well as when harmful physical effects exceeded
established standards. Such actions should have actually
caused harm to the health of citizens, agricultural
activities, animal or plant life, or created a real threat of
such harm [17].

The guilt of this composition was expressed 1in an
intentional or careless form in relation to the action, while
the attitude towards the consequences was characterized
solely by carelessness.

Officials as well as other perpetrators working at
industrial and municipal enterprises and responsible for
cleaning contaminated water, waste and emissions could act as
the subject of the crime of polluting water and land [17].

Later, 1in the theory of criminal 1law, some scholars
considered environmental crimes as an independent group of
crimes that were outside the scope of economic crimes, and
they identified certain elements of nature as their object
[14, p. 185]. At the same time, various definitions of
environmental crimes were provided, and it was proposed to
establish this group of crimes in a separate chapter [2,
p. 108].

Thus, it can be said that criminal law and the science of
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criminal law in the 80s of the 20th century developed along
the path of strengthening criminal law protection of waters
and increasing the effectiveness of combating environmental
crimes.

The strengthening and expansion of environmental
legislation, including the introduction of criminal liability
for pollution of water bodies, was influenced Dby two
circumstances: firstly, the Soviet government's understanding
of the seriousness of environmental problems; secondly, the
intensification of the USSR's international involvement,
which required an appropriate legal response [18, p. 14].

After the collapse of the USSR and the beginning of
reforms of the system of state Dbodies and changes in
legislation, fundamental transformations took place in the
nature protection system. The intensive renovation process
has also affected the field of ecology and criminal law
protection of waters. After gaining State independence in the
Republic of Tajikistan, all branches of law were updated,
including the formation of new environmental legislation.

Subsequently, laws were adopted that consolidated new
concepts in the field of water protection and contributed to
the criminal regulation of crimes related to pollution and
clogging of water.

In the context of the civil war, on December 27, 1993,
the Law of the Republic of Tajikistan “On Nature Protection”
was adopted, which became the main comprehensive normative
act of environmental legislation.

Features of criminal law protection of water resources
according to the Criminal Code of the Republic of Tajikistan
of 1998

During the period of Tajikistan's 1independence, the
Criminal Code of the Republic of Tajikistan was adopted on
May 21, 1998. This criminal law, in chapter 24, combines all
crimes that pose a threat to environmental safety and the
environment.

In the Criminal Code of the Republic of Tajikistan,
criminal protection of waters is carried out directly by the
norms of Article 226 of the Criminal Code (“Water pollution”),
as well as indirectly by Article 220 of the Criminal Code
(“Wiolation of environmental safety rules when performing
work”), Article 223 of the Criminal Code (“Wiolation of safety
rules when handling environmentally hazardous substances and
waste management”), Article 224 of the Criminal Code of the
Republic of Tajikistan (“Wiolation of safety rules when
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handling microbiological or other biological agents or toxins
(toxic substances)”) and other articles of the Criminal Code
of the Republic of Tajikistan.

Thus, according to part 1 of Article 226 of the Criminal
Code of the Republic of Tajikistan, water pollution is
“contamination or clogging of surface or groundwater,
drinking water sources, systematic reduction of water
resources or deterioration of their quality or other change
in their natural properties, if such an act 1is committed
within a year after the application of an administrative
penalty.”

Such acts are punishable by compulsory labor for a period
of one hundred and forty to two hundred and forty hours, or
a fine of up to five hundred <calculation indices, or
correctional labor for up to two years, or restriction of
liberty for the same period.

It follows from this that the legislator classified this
crime as a minor crime.

The purpose of this article is to ensure the protection
of water resources by means of criminal law. This involves
observing the established order of water use, maintaining the
proper quality of water bodies as elements of the hydrosphere,
as well as preventing harm that may be caused to wildlife,
fish stocks, agriculture and forestry, as well as human life
and health.

In addition, the criminal protection of water, as noted
by O. L. Dubovik, is also carried out indirectly through
articles 246-248 of the Criminal Code o0of the Russian
Federation (Articles 220, 223, 224 of the Criminal Code) [19,
p. 23].

Conclusion

Thus, analyzing the legal nature of water as an object of
criminal law protection in Tajikistan, we can come to the
following conclusions:

At various stages of historical development and in modern
conditions of our country, water acts as an object of criminal
law protection. Water resources protection is a system of
measures aimed at maintaining, restoring and improving the
condition of surface waters. The implementation of these tasks
is achieved through a set of scientific, technical, economic
and educational methods.

During the period of operation of the Criminal Code of
the RSFSR from 1922 to 1926, the criminal protection of water
was carried out either through the use of offences that were
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indirectly aimed at protecting nature, but had a different
direct object (for example, violation of the state monopoly
on certain types of industry, negligence, encroachment on
state property, etc.), or through the protection of other
natural objects (land, wildlife, forests, etc.).

Due to the high importance of water resources in
Tajikistan, the Criminal Code (1935), like the Criminal Code
of the Uzbek SSR (1926), provided for a separate chapter
called “Crimes on water” (Chapter 10), in which Article 228
of the Criminal Code explicitly established responsibility
for water pollution.

The Criminal Code of the Tajik SSR of 1961 1lacked a
separate chapter establishing responsibility in the field of
water relations, and criminal liability for violation of water
use rules was 1imposed under separate articles related to
crimes against public safety, public order and public health.

During the period of Tajikistan's independence, the
Criminal Code of the Republic of Tajikistan was adopted on
May 21, 1998. This criminal law, in chapter 24, combines all
crimes that pose a threat to environmental safety and the
environment.

In the Criminal Code of the Republic of Tajikistan,
criminal protection of water is carried out directly by the
norms of Article 226 of the Criminal Code (“Water pollution”)
and 1indirectly by Articles 220 o0of the Criminal Code
(“Wiolation of environmental safety rules when performing
work”), 223 of the Criminal Code (“Wiolation of safety rules
when handling environmentally hazardous substances and
waste”), 224 The Criminal Code of the Republic of Tajikistan
(“Wiolation of safety rules when handling microbiological or
other biological agents or toxins (toxic substances)”) and
other articles of the Criminal Code of the Republic of
Tajikistan.
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